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- Financial	 technique	 used	 by	 a	 financial	 company	with	 a	 legal	 support	 regarding	 a	
contract	that	implies	a	lease	of	any	kind	of	goods	and	its	extended	to	a	period	of	time	
explicit	in	the	contract	



















From	 a	 logical	 observation	 it	 can	 be	 deduced	 that	 a	 ship	 an	 investment.	 Therefore,	 that	
implies	a	wise	decision	with	a	back	up	plan	and	a	thorough	research	in	order	to	identify	the	
best	outcome	possible.		










important	ones,	 thus	 there	 is	 going	 to	be	 an	 incision	on	 the	different	 financial	 flows	 that	



























2. Financial	 flows	 proceeded	 along	 the	whole	 investment	 project.	 A	 good	 KPI	 (key	











	 	 ∆ WC- The changes in the working capital 

















project	 is	 profitable	 or	 not.	 That	 will	 be	 done	 through	 a	 complete	 process	 based	 on	 the	








It	 is	 expected	 that	 if	 the	 ROI	 outcome	 turns	 out	 to	 be	 highly	 positive,	 the	 economic	
profitability	of	the	project	will	be	most	likely	to	be	great	.	Although	it	can	also	be	that	does	

























When	 it	 comes	 down	 to	 chosing	 an	 acceptable	 method	 to	 do	 a	 savyy	 investment	 ,	 the	




















































































































































A	 ship	 is	 known	 to	 be	 a	 movable	 asset	 but	 puts	 up	 with	 some	 traits	 of	 immovables.	
Nevertheless	 ,	 shipping	 does	 not	 meet	 the	 requirements	 for	 the	 economical	 layout	 of	
practicallity	and	full	transparency	with	every	operation	that	is	being	implemented.	
	









Notwithstanding	 all	 of	 the	 reasons	 stated	 above,	 shipowners	 still	 manage	 to	 get	 enough	
resources	for	the	acquisition	or	operation	of	ships.		
	
When	 it	 comes	 to	 finance	 a	 depreciate	 asset	 over	 time,	 future	 shipowners	must	 decided	
which	financial	method	does	fit	better	regarding	taxation,	law	,	fiscal	and	finances	(these	are	








































































































































	 	 	 	 Figure	6.		Costs	hedge	varying	due	to	different	types	of	charters	










	 	 	 	 		Figure	7.	Running	costs	on		time	charter(2)	



















a	 long	 term	 contract	where	 the	 lessor	 gets	 paid	 out	 almost	 the	whole	 quantity	 (80-90%)	
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method	 has	 evolved	 and	 therefore	 discussed	 thoroughly	what	 should	 be	 the	 relationship	
between	lessee	and	lessor	in	terms	of	rights,	obligaions	and	duties.	The	figure	of	the	lessor	is	



























































































In	 the	 law	 field	 there	 is	always	place	 for	any	 type	of	 claims.	Some	of	 them	related	 to	 the	
maritime	world,	like	pollution,	evading	taxes	or	any	type	of	misleading	practice	will	rest	under	




the	 lessee	responsability	through	the	 introduction	of	a	system	that	notifies	that	 it	actually	
exists	a	contract	between	the	 lessor	and	 lessee	 ,	which	will	determine	that	ultimately	 the	
lessee	is	the	one	and	only	that	must	be	responsable	for	arising	setbacks	or	risks.		




























market	 changes.	However,	 in	 the	 shipping	 industry	 is	 going	 to	be	 considered	as	a	perfect	
market	where	the	worries	should	be	focused	on	free	defaulters	related	to	leases,	information	
and	ratio	of	costs	plus	some	risks	added	whatsoever.	 	Leasing	can	be	a	good	way	to	avoid	
















































lease	will	make	 possible	 to	 invest	 in	 new	 ventures,	 products	 or	 services	 that	 will	 impact	





















































The	 fact	 that	 the	 lessee	 is	 able	 to	 cancel	 the	 contract	 at	 any	 time	 (if	 stated	 in	 the	 actual	
contract)	will	make	 the	 lessor	 sensible	 to	detrimental	 features	and	 therefore	will	 lose	 the	
initial	benefits.	
	
Bearing	 with	 this	 premise	 in	 mind,	 the	 inflexibility	 of	 thermination	 and	 the	 length	 of	
commitment	are	the	most	common	disadvantages.	Hence,	the	lease	financing	will	be	more	
appropiate	for	owners	who	wants	a	sense	of	security	and	will	operate	for	relatively	longer	
periods	of	 time.	Normally	 companies	 such	as	 long-term	charters,	 like	containerships	 (	 like	
ICBC,	 Global	 Ship	 Leasing	 )	 or	 cruiseships	 (Trasmediterranea)	 are	 more	 keen	 to	 use	 this	
technique	compared	to	dry	bulk	carriers	or	gas	liquid	carriers	that	would	not	fit	properly.		
	
Another	 setback	 that	 may	 arise	 a	 side	 from	 the	 high	 intial	 cost	 involved	 ,	 may	 be	 the	
uncertainty	 regarding	 taxation	 and	 laws	 specific	 to	 every	 country	 and	 its	 legislation.	
Therefore,		both	lessor	and	lessee	must	be	aware	at	any	time	to	check	the	changes	that	could	






































Incongruences	of	the	advantages	assumed	 Incongruences	 of	 the	 disadvantages	
assumed	

























of	 the	 latter	 can	 benefit	 even	more	 (profits)	 through	 taxes	 and	 fiscal/legal	 voids	 (further	
information	will	be	provided	below	with	remarks).	
Last	but	not	least,	there	is	also	an	important	figure	mentioned	previously	that	plays	a	higher	




























First	 off,	 they	 operate	within	 a	 normal	 corporate	 tax	 system	where	 it	 comes	 to	 play	 the	















































Concerning	 now	 the	 activity	 of	 EIG’s,	 they	 have	 a	 separate	 legal	 background	 where	 an	
application	for	both	methods	of	accelerated	depreciation	and	gross	tonnage	can	be	filled	up.	
If	they	get	passed	by	the	legal	requirements	under	Spanish	law,		the	rules	provided	by	Articles	
124-128	TRLIS	will	be	applied.	 	EIG’s	being	considered	as	a	 financial	entity	or	an	 investing	





























































provides	 a	 selective	 advantage	 in	 view	of	 the	 vague	 conditions	 established	 by	 the	














are	 limited	 to	 renting	 or	 leasing	 out	 vessels	 on	 a	 bareboat	 basis.	 The	 Commission	






transport	 of	 goods	 or	 passengers	 as	 defined	 in	 Council	 Regulation	 (EEC)	
No	 4055/86	 (28)and	 in	 Council	 Regulation	 (EEC)	No	 3577/92	 (29),	 but	 rather	 in	 the	
sector	of	financial	 investment	and	the	renting	or	 leasing	of	goods.	The	Commission	





as	part	of	 the	authorised	TT	 system	was	 regarded	as	an	additional	measure	 falling	








initiated	 without	 permission	 with	 its	 government	 ,	 thus	 would	 had	 been	
considered	 an	 infrigement	 in	 the	 administrative	 procedure.	 Moreover,	 they	
considered	that	those	who	took	place	in	this	way	of	financing	were	absolutely	
free	 to	 choose	 the	 cheapest	 way	 to	 obtain	 an	 asset,	 hence	 Spanish	 State	






























traits	 that	 will	 be	 treated	 are:	 examples	 of	 taxation,	 global	 generic	 information	 about	
marketing	differentiation,	financing,		off-	balance	sheets	and	so	on.		
	






















		 	 	 	 	 	 1.895.000	Capacity	and	has	a	market	share	of	10,5%	
	
- SeaCube	Container	Leasing	
		 	 	 	 	 	 1.237.500	Capacity	and	has	a	market	share	of	6,9%	
- CAI	International		
	 	 	 	 	 	 1.165.000	Capacity	and	has	a	market	share	of	6.5%	
	
- Dong	Fang	International	 	























































































































































































































































changing	 a	 lot	 in	 the	past	 decade	 and	 affecting	 other	 areas	 of	 the	 globe,	 resulting	 in	 the	

















However	 after	 the	 resolution	 that	 the	 European	 Comission	 gave,	 it	 can	 be	 inferred	 that	
regarding	 measures	 related	 to	 the	 Article	 115	 the	 activities	 in	 the	 internal	 market	 are	
incompatible	 except	 to	 the	 extent	where	 financial	 entities	 and	 companies	 operate	 under	














































It	can	be	understand	as	an	 indirect	cause	because	of	 finance	participation	to	 the	shipping	
industry	as	it	states:	
	
Entities 	Lessor 	 Lessee 	Operating	 the	 ship	
	 	
	




























	One	 of	 several	 institutions	 that	 deal	 with	 these	 issues	 is	 the	 International	 Maritime	
Organization	(IMO).	An	international	meeting	that	took	place	in	Oslo	back	in	2008,	discussed		
the	topics	such	as	techniques	to	reduce	CO2	emissions	and	the	layout	to	follow.		














































































the	 industry	 ,	 plus	 the	 leveraged	 finance	 leases	 take	 a	 small	 part	 due	 to	 its	 complexity	
regarding	legal	issues.	
	
All	 parts	 that	may	 take	 part	 in	 the	 venture	 of	 financing	 or	 running	 a	 ship	 (lessor,	 lessee,	
financing	entity)	 should	be	aware	of	 the	regimes	 that	exists	 in	each	country	and	the	 legal	
framework	that	will	determine	which	method	do	they	want	to	embark	themselves	on	with	its	
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(1)	According	 to	 several	 complaints	 registered	 with	 the	 Commission	 since	May	 2006,	 the	
Spanish	scheme	applicable	to	shipping	companies	since	2002	(Spanish	Tax	Lease	System)	
allowed	 maritime	 transport	 companies	 to	 buy	 ships	 in	 Spain	 at	 a	 20-30	 %	 rebate.	 In	
particular,	two	national	federations	of	shipyards	and	one	individual	shipyard	complained	
that	 this	 scheme	 resulted	 in	 the	 loss	 of	 shipbuilding	 contracts	 from	 their	members	 to	
Spanish	shipyards.	On	13	July	2010,	shipbuilding	associations	of	seven	European	countries	
together	 signed	 a	 petition	 against	 the	 so-called	 Spanish	 Tax	 Lease	 system	 (hereinafter	
‘STL’).	 At	 least	 one	 shipping	 company	 supported	 these	 complaints.	 In	 August	 2010,	 a	
Member	of	the	European	Parliament	asked	a	question	on	the	same	topic	(2).	
(2)	By	letters	of	15	September	2006,	30	January	2007,	6	November	2007	and	3	March	2008,	
the	 Commission	 sent	 Spain	 requests	 for	 information.	 Spain	 answered	 by	 letters	 of	 16	
October	2006,	23	and	27	February	2007,	and	11	January	and	27	March	2008.	At	a	meeting	






provided	 by	 letter	 of	 17	 June	 2008.	 The	 Commission	 requested	 further	 additional	
information	by	letter	of	23	September	2008,	which	Spain	provided	by	letter	of	24	October	
2008.	







(5)	By	 letter	 dated	 2	 August	 2011,	 Spain	 commented	 on	 the	 decision	 to	 open	 formal	
proceedings.	
(6)	The	 Commission	 decision	 to	 initiate	 the	 formal	 investigation	 procedure	 (hereinafter	
‘Decision	 C(2011)	 4494	 final’)	 was	 published	 in	 the	 Official	 Journal	 of	 the	 European	
Union	 	 (3).	The	Commission	 invited	 interested	parties	 to	submit	 their	comments	on	 the	
measures.	



































(12)	The	 STL	 structure	 is	 a	 tax	 planning	 scheme	generally	 organised	by	 a	 bank	 in	 order	 to	
generate	tax	benefits	for	investors	in	a	tax	transparent	EIG	and	transfer	part	of	these	tax	
benefits	to	the	shipping	company	in	the	form	of	a	rebate	on	the	price	of	the	vessel.	The	





to	 be	 built.	 Once	 it	 has	 been	 built,	 the	 EIG	 charters	 out	 the	 vessel	 to	 the	 shipping	
company,	on	a	bareboat	basis,	and	the	shipping	company	starts	operating	the	vessel.	In	
any	case,	the	EIG	undertakes	to	buy	the	vessel	at	the	end	of	the	leasing	contract	and	the	







































measures	 used	 in	 the	 STL	 enables	 the	 EIG	 and	 its	 investors	 to	 achieve	 a	 tax	 gain	 of	
approximately	30	%	of	the	initial	gross	price	of	the	vessel.	Part	of	this	tax	gain	—	initially	








(21)	In	 Spain,	 the	 tax	 treatment	 of	 a	 leasing	 transaction	 is	 different	 from	 its	 accounting	
treatment.	Chapter	XIII	of	Royal	Legislative	Decree	4/2004	of	5	March	2004	approving	the	
consolidated	 version	 of	 the	 Law	on	 Corporate	 Tax	 (TRLIS)	 (12)	 and	Article	 49	 of	 Royal	
Decree	1777/2004	of	30	July	2004	approving	the	Regulation	on	Corporate	Tax	(RIS)	(13),	
apply	to	finance	leasing	contracts	with	a	minimum	duration	of	two	years	if	they	relate	to	
movable	 property	 and	 10	 years	 if	 they	 relate	 to	 immovable	 property	 or	 industrial	
establishments.	
(22)	For	tax	purposes	only,	the	portion	of	the	payments	that	allows	the	lessor	to	recover	the	


















starts	 being	 used	 by	 the	 lessee.	 However,	 pursuant	 to	 Article	 115(11)	 TRLIS	 (17),	 the	
Ministry	 of	 Economic	 Affairs	 and	 Finance	 may,	 upon	 formal	 request	 by	 the	 lessee,	







of	 the	 construction	 period	when	 this	 construction	 period	 is	 over	 12	months,	 and	 the	
leasing	contract	provides	for	anticipated	lease	payments.	Second,	‘determining	this	date	
(should)	not	affect	the	calculation	of	the	taxable	amount	arising	from	the	actual	use	of	
the	 asset	 or	 the	 payments	 resulting	 from	 the	 transfer	 of	 ownership,	 which	 must	 be	











































(34)	Under	Spanish	 law,	EIGs	 involved	 in	 the	STL	can	be	entered	 in	one	of	 the	 registers	of	
shipping	 companies	 (21)because,	 according	 to	 the	 Spanish	 authorities,	 their	 activities	

















(37)	Pursuant	 to	 the	 first	 indent	of	Article	 125(2)	 TRLIS,	 the	 TT	 taxable	base	 is	 deemed	 to	
include	 all	 revenues	 from	 (eligible)	 shipping	 activities	 on	 the	 high	 seas	 including,	 in	











case	 of	 vessels	 already	 owned	 by	 an	 undertaking	 when	 it	 joins	 the	 TT	 system,	 or	 of	
second-hand	vessels	(hereinafter	‘used’	vessels)	purchased	when	an	undertaking	already	









date	 of	 transfer	 of	 ownership,	 between	 the	 tax	 depreciation	 and	 the	 accounting	

























this	 exception	 was	 only	 applied	 to	 specific	 leasing	 contracts	 approved	 by	 the	 tax	
authorities	 in	 the	 context	 of	 applications	 for	 early	 depreciation	 pursuant	 to	 Article	
115(11)	 TRLIS	 (see	 Section	 2.2.2	 above,	Measure	 2:	 Discretionary	 application	 of	 early	
depreciation	 of	 leased	 assets)	 i.e.	 in	 relation	 to	 leased	 newly	 built	 sea-going	 vessels	
acquired	through	STL	operations,	and	—	with	one	exception	—	from	Spanish	shipyards.	
(42)	In	such	cases,	the	vessel	is	deemed	to	have	been	acquired	new	by	the	EIG	on	the	date	the	












of	 the	application	of	different	 tax	measures,	 should	be	analysed	as	one	 single	 system	









provides	 a	 selective	 advantage	 in	 view	 of	 the	 vague	 conditions	 established	 by	 the	
Spanish	 legislation	 and	 the	 discretionary	 powers	 exercised	 by	 the	 Spanish	 tax	
administration	in	interpreting	these	conditions.	This	measure,	which	came	into	force	in	
2002	(27),	was	regarded	as	unlawful	and	possibly	incompatible	State	aid.	
—	The	EIG	status	 (measure	No	3)	was	not	 identified	as	potential	State	aid.	The	 formal	
investigation	procedure	was	not	opened	in	respect	of	this	measure.	
—	The	TT	system	(measure	No	4)	was	authorised	by	the	Commission	as	compatible	State	











are	 limited	 to	 renting	 or	 leasing	 out	 vessels	 on	 a	 bareboat	 basis.	 The	 Commission	
considered	that	these	undertakings	were	not	active	in	the	sector	of	maritime	transport	
of	goods	or	passengers	as	defined	in	Council	Regulation	(EEC)	No	4055/86	(28)and	in	
Council	 Regulation	 (EEC)	 No	 3577/92	 (29),	 but	 rather	 in	 the	 sector	 of	 financial	
investment	 and	 the	 renting	 or	 leasing	 of	 goods.	 The	 Commission	 noted	 that	 their	




as	 part	 of	 the	 authorised	 TT	 system	was	 regarded	 as	 an	 additional	measure	 falling	


















































from	 applying	 the	 different	 measures	 separately	 and	 because	 the	 measures	 are	
interdependent.	 The	 use	 of	 the	 TT	 system	 allows	 EIGs	 to	 make	 the	 temporary	 tax	
advantage	 generated	 by	 early	 and	 accelerated	 depreciation	 permanent.	 The	 vague	
conditions	imposed	on	the	application	of	early	depreciation	and	their	interpretation	by	

























(56)	Rather	 than	 a	 system,	 the	 AEB	 considers	 that	 there	 are	 two	 different	 schemes	 (the	










(58)	Consequently,	 the	 STL	 does	 not	 confer	 a	 selective	 advantage.	 This	 is	 borne	 out	 in	
particular	by	the	fact	that	the	Commission	identifies	several	potential	recipients	which	do	
not	 correspond	 to	 economic	 sectors.	 Referring	 to	 the	 Commission	 Notice	 on	 the	
application	 of	 the	 State	 aid	 rules	 to	 measures	 relating	 to	 direct	 business	
taxation	 (32)(hereinafter	 ‘the	 Commission	 Notice	 on	 business	 taxation’)	 and	 to	 the	
Commission	Decision	concerning	the	Dutch	Groepsrentebox		(33),	the	AEB	considers	that	























because	 other	 methods	 of	 depreciation	 are	 generally	 allowed.	 Article	 11	 TRLIS	 and	
Articles	1-5	RIS	provide	 for	 the	possibility	of	applying	degressive	methods	 such	as	 the	
declining	 balance	 (35)	 or	 the	 sum-of-the-year-digit	 (SYD)	 methods	 (36)as	 well	 as	 the	










an	 anticipation	 of	 taxation.	 Early	 depreciation	 only	 restores	 neutrality	 and	 the	
correspondence	between	the	financial	flow	and	the	tax	treatment.	
(64)	The	AEB	insists	that	the	possibility	of	anticipating	the	start	of	the	depreciation	period	is	a	
general	measure	that	 is	also	provided	 for	 in	Article	11(1)(d)	TRLIS	and	 in	Article	5	RIS,	
which	define	the	general	rules	applicable	to	depreciation.	These	provisions	allow	the	tax	
















that	 the	 Commission	 should	 investigate	 more	 closely	 the	 reasons	 why	 financing	








elements	of	 the	operations,	 such	as	 the	price.	The	AEB	 formally	denies	 that	any	of	 its	
members	participated	in	any	meeting	or	informal	contact	with	the	Spanish	authorities.	In	
fact,	the	situation	is	not	the	same	as	that	described	in	the	Commission	Decision	on	the	
French	 GIE	 fiscaux	 	 (38),	 where	 the	 condition	 that	 the	 operation	 should	 represent	 a	
significant	 economic	 and	 social	 interest	 was	 found	 to	 be	 imprecise	 and	 left	 to	 the	










none	 of	 them	 would	 undertake	 on	 its	 own	 and	 yet	 to	 apply	 —	 because	 of	 this	
transparency	and	in	respect	of	their	share	in	the	investment	—	the	tax	treatment	that	
would	have	applied	had	they	invested	on	their	own.	Hence	there	is	no	advantage	linked	
to	 the	 application	 of	 EIG	 status.	 Moreover,	 this	 status	 does	 not	 entail	 any	 sectoral	
limitations.	Any	Spanish	taxpayer	can	be	a	member	of	an	EIG.	It	is	therefore	not	selective.	
4.3.4.			The	TT	system	(Articles	124	to	128	TRLIS)	—	Measure	4	
(70)	As	 the	 Commission	 stated	 in	 Decision	 C(2011)	 4494	 final	 that	 it	 had	 authorised	 the	
Spanish	 TT	 system	 in	 2002	 as	 aid	 compatible	 with	 the	 Maritime	 Guidelines	 (39),	 the	
Spanish	authorities	and	the	third	parties	focus	their	comments	on	the	scope	of	the	2002	






shipping	 companies)	 since	 the	 entry	 into	 force	 of	 Article	 1	 of	 Royal	 Decree	
1027/1989	(41)of	28	July	1989,	repeated	in	Article	9	of	Law	27/1992	of	24	November	1992.	
As	the	Commission	has	authorised	the	application	of	the	TT	system	to	all	companies	listed	





















4.4.	 	 	 OBSERVATIONS	 RELATED	 TO	 THE	 TRANSFER	 OF	 STATE	 RESOURCES	 AND	 THE	
IMPUTABILITY	OF	THE	MEASURES	TO	THE	STATE	
(74)	According	to	the	complainants,	a	tax	deduction	implies	a	transfer	of	state	resources	in	
the	 form	 of	 a	 loss	 of	 tax	 revenue.	 The	 STL/tax	measures	 are	 imputable	 to	 the	 State	
because	all	the	measures	are	contained	in	Spanish	law.	Moreover,	the	STL	relies	on	an	
authorisation	that	is	granted	by	the	tax	authorities.	Even	if	these	authorisations	relate	to	
individual	measures,	 it	 is	 clear	 that,	 in	practice,	 the	 authorisations	 are	 granted	 to	 the	
overall	 STL	 transactions.	 This	 is	 borne	 out	 by	 the	 fact	 that	 the	 request	 for	 early	
depreciation	filed	with	the	tax	administration	describes	in	detail	the	construction	and	the	
distribution	of	the	tax	advantage	between	EIG	or	the	investors	and	the	shipping	company	
as	 well	 as	 a	 notice	 from	 the	 shipyard	 setting	 out	 the	 expected	 social	 and	 economic	











competition.	 The	 scheme	 provides	 a	 great	 advantage	 to	 Spanish	 shipyards	which	 can	
promote	their	ships	at	a	price	—	lower	than	that	of	other	European	shipyards	—	which	
includes	the	benefits	under	the	STL.	[…]	refers	to	statistics	from	the	Spanish	Ministry	for	






























(81)	Shipowners	 argue	 that	 shipping	 companies	 from	 all	 over	 the	world	 generally	 acquire	
vessels	 from	 shipyards	 from	 different	 countries,	 including,	 if	 they	 so	 wish,	 Spanish	


























STL	 constitutes	 unlawful	 aid	 to	 shipbuilding	 that	 is	 damaging	 to	 national	
shipbuilders	that	are	in	direct	competition	with	Spanish	ones.	
(84)	PYMAR	 considers	 that	 the	 Commission	 did	 not	 give	 sufficient	 grounds	 in	
Decision	 C(2011)	 4494	 final	 as	 to	 why	 it	 identifies	 shipyards	 as	 potential	
recipients	 of	 State	 aid.	 It	 also	 points	 out	 that	 in	 the	 decisions	 in	 the	 GIE	
Fiscaux,	Brittany	Ferries,	Air	Caraïbes	or	Le	Levant		(44)	cases	concerning	similar	
tax	schemes,	the	Commission	did	not	identify	the	producer	of	the	asset	as	a	
recipient	of	State	aid.	
	
